DISTRIBUTION AGENCY AGREEMENT

BETWEEN

ESKOM HOLDINGS SOC LTD
REGISTRATION NUMBER: 20021015527/30

AND

DITSOBOTLA LOCAL MUNICIPALITY



PARTIES

The Parties to this Distribution Agency Agreement (“Agreement”) are -

ESKOM HOLDINGS SOC LTD
(Registration Number: 2002/015527/30) a state-owned public company with limited liability
incorporated in terms of the laws of the Republic of South Africa, with its registered office at

Megawatt Park, Maxwell Drive, Sandton

("Eskom’) herein represented by Mr Kolodi Makola in his capacity as the
GENERAL MANAGER GEMMA CLUSTER.

-AND-

a municipality constituted in terms of the Local Government Municipal Structures Act 117 of
1998 as amended, read with the Local Government Municipal Systems Act 32 of 2000 as

amended, with its registered offices

("the Municipality'), herein represented by Mr Kopung Ralikontsane in his capacity as
NATIONAL CABINET REPRESENTATIVE

PREAMBLE

2.1 The Municipality is the service authority in respect of, and has the right to administer
electricity reticulation in terms of Section 156(1)( a) of the Constitution and in terms of
Section 11 of the Municipal Systems Act (No 32 of 2000) and is licensed by the National
Energy Regulator of South Africa to distribute and supply electricity to Customers

within its licensed area of supply as set out in the Municipality's Distribution license.

2.2 Eskom is presently providing the Municipality with a supply of electricity in bulk for the
purpose of distribution to customers within the Municipality's licensed area of supply in
terms of the Municipality Electricity Supply Agreement.

2.3 The parties recognize and acknowledge that:

2.3.1 the Municipality is, as of 31/10/2025, currently indebted to Eskom in the total sum
of R1 527 108 506 and has been approved on the National Treasury MFMA
Debt Relief program (MFMA Circular No. 124). In terms of this program



an amount R 1 022 952 386.31, the National Treasury will only request Eskom
to write-off the Municipal’s arrear debt, if the Municipality demonstrates to the
National Treasury’s satisfaction, that the Municipality complied with all
conditions in paragraph 6.2. to 6.14 of the MFMA Circular No. 124 for a period
of 36 consecutive months. As at the signing of this Agreement the municipality
continues to be unable to meet its financial obligations to Eskom in respect of
its Electricity Accounts;

2.3.2 this Agreement is concluded pursuant to the request of the Municipality date

2.3.3 this Agreement is concluded to comply with the request and purely as a means

to restore the Municipality's technical and financial sustainability.

2.4 Accordingly, the Parties wish to collaborate with each other to:

2.4.1 appoint Eskom as its service delivery agent and provider to perform all functions
and all services relating to the Municipality’s electricity business on behalf of

the Municipality.

2.4.2 implement an effective Services Agreement that will include an exit and handover
strategy that will ensure the Municipality's financial and operational ability to
provide electricity as a basic service is restored and sustained during and after

the implementation of the terms of this Agreement.
DEFINITIONS AND INTERPRETATION
3.1 Definitions
3.1.1 In this Agreement, unless the context otherwise requires, the following capitalized

terms shall have the meanings assigned to them below and cognate
expressions shall have corresponding meanings:






3.1.1.1

3.1.1.2

“Applicable Laws" means collectively the Municipal Finance

Management Act, the Municipal Systems Act, the Municipal
Structures Act, Electricity Regulation Act, National Energy
Regulator Act, Public Finance Management and other Laws
specifically applicable to the appointment of Eskom as a service

delivery agent to the Municipality;

"Business Day" means any day other than a Saturday, Sunday or

public holiday in South Africa;

3.1.1.3 "Contract Manager" means the respective representatives of Eskom

3.1.14

and the Municipality appointed and nominated from time to time with
responsibility for the liaison and contract management function in

respect of this Agreement;

"Customer(s)" means all consumers of electricity within the
municipal licensed area of supply, as set out in the Municipality

distribution license;

3.1.1.5 "Distribution Agency Agreement" means this agreement for the

Services to be provided by Eskom, including its Annexures:

3.1.1.5.1 Annexure 'A' Scope of Services to be Provided by Eskom
and the Municipality

3.1.1.5.2 Annexure 'B' Rights and Responsibilities of
the Parties

3.1.1.5.3 Annexure 'C' Contact Details
3.1.1.5.4 Annexure 'D' Merit Order Deductions

3.1.1.5.5 Annexure 'E' List of the Seconded
Employees and "Agreement” or "this

Agreement" shall be construed accordingly;

3.1.1.6 "Electricity Account" means the electricity account, issued by Eskom

for all charges payable, due and owing by the Municipality to Eskom

in accordance with the Electricity Supply Agreement and
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3.1.1.7

this Agreement;

"Electricity Supply Agreement" means the electricity supply
agreement entered into between Eskom and the Municipality in
terms of which Eskom supplies the Municipality with electricity for
the purpose of distribution to consumers within the Municipality's
license area of supply, dated and referenced accordingly:
23/07/2015 and 07/08/2025, ESK NO NS1226;

3.1.1.8 "Electricity Regulation Act" or "ERA" means the Electricity Regulation

3.1.1.9

3.1.1.10

Act 4 of 2006;

"Exit Plan" means the handover of the operation, maintenance and
revenue recovery of the Municipality's Network and electrical
equipment in Eskom's control for purposes of providing the Services
and all relevant data pertaining thereto to ensure the takeover and
continuation of the operation and management of the Municipality's

Network and electrical equipment, by the Municipality;

"Force Majeure Event" means any act, event or circumstance or

any combination of acts, events or circumstances which

3.1.1.101 is beyond the reasonable control of a Party affected
by it (the 'Affected Party");

3.1.1.10.2 is without fault or negligence on the part of the Affected
Party and is not the direct or indirect result of a breach
or failure by the Affected Party to perform any of its

obligations under this Agreement;

3.1.1.10.3 was not foreseeable or, if foreseeable, could not have
been avoided or overcome by the Affected Party
(including by reasonable anticipation) taking

reasonable action;

3.1.1.10.4 prevents, hinders or delays the Affected Party in its
performance of all (or part) of its obligations under this

Agreement.

Without limiting the generality of the afore-going, a
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Force Majeure Event may include any of the following
acts, events or circumstances, but only to the extent
that it satisfies the requirements set out in subclauses
3.1.1.10.1 to0 3.1.1.10.4 above:

(i) war, hostilities, belligerence, blockade, acts of
terrorism, sabotage, civil commotion, riot,
revolution, or insurrection occurring in South

Africa;

(i)  anylaws, decrees or regulations of governmental

authorities;

(iii) strikes that are widespread, nationwide or
political in nature (but excluding strikes, lockouts
and other industrial disturbances of the Affected
Party's employees which are not part of a wider
industrial dispute materially affecting other

employees within South Africa);

(iv) drought, fire, earthquake, volcanic eruption,
landslide, flood, storm, cyclone, tornado, typhoon

or other natural disasters;

(v)  epidemic or plague;

(vi) fire, explosion, or radioactive or chemical

contamination;
(vii) air crash, shipwreck or train crash; and

(viii) any act, event or circumstance of a nature

analogous to any of the aforegoing.

A Force Majeure Event does not include shortage of
cash, any inability or failure to pay money, any
inability to raise finance or any changes in price and
market conditions or strikes, lockouts and other
industrial disturbances of the Affected Party's
employees which are not part of a wider industrial

dispute materially affecting other employees within

7



South Africa.

3.1.1.11 "Free Basic Electricity” or "FBE" means limited free amount of
electricity supply deemed necessary to support basic energy
services of an indigent household as determined by Government
and contained in the indigent list to be communicated by the
Municipality on a monthly basis to Eskom, in terms of the Free

Basic Electricity Agreement dated, (Not applicable).

3.1.1.12 "Implementation Plan" means a plan developed for the execution

and realization of the Services, that:-

3.1.1.12.1 Sets key financial and non-financial
performance objectives and measurement criteria as

agreed with the Municipality;

3.1.1.12.21s  consistent with  the budget and
Integrated Development Plan of the Municipality
which must take into account the Implementation Plan;

and

3.1.1.12.3 Reflects actual and potential liabilities and commitments,
including particulars of any proposed borrowing of
money during the period to which the Implementation

Plan relates.

3.1.1.13 "Integrated Development Plan" means the single, inclusive and
strategic plan for the development of the Municipality as envisaged
in Section 25 of the Municipal Systems Act;

3.1.1.14 "LRA" means the Labour Relations Act, 66 of 1995 as amended,

including all regulations published in terms of it;

3.1.1.15 "Law" means (a) any constitution, statute, ordinance, proclamation,
primary or subordinated legislation or other legislative measure, as
well as the common law and customary law and any judgment,
decision, interdict, order or rule of any court or tribunal with relevant
jurisdiction, in each case having the force of law in South Africa and

(b) any directive, requirement, instruction, request, order,



regulation, condition of or limitation in any necessary Governmental
authorisation, registration, grant, acknowledgement, exemption or

agreement to be
obtained from, or code, guideline, policy, direction or rule of a
Governmental Instrumentality which is legally binding, including the
Code(s);

3.1.1.16 "Merit Order" means the priority order of allocation of the revenue

recovered in terms of this Agreement as set out in Annexure D.
3.1.1.17  "Municipality" means the Municipality Local Municipality;

3.1.1.18 "Municipal Council" means the Municipal Council of the

Municipality as envisaged in section 157 (1) of the Constitution;

3.1.1.19 "Municipal Finance Management Act" or "MFMA" means the
Municipal Finance Management Act 56 of 2003, as amended,

including all regulations published in terms of it;

3.1.1.20 "Municipal Structures Act" means the Local Government: Municipal
Structures Act 117 of 1998, including all regulations published in

terms of it;

3.1.1.21 "Municipal Systems Act" means the Local Government: Municipal
Systems Act 32 of 2000, including all regulations published in terms
of it;

3.1.1.22 "Municipal Network" means the existing and planned high
voltage, medium voltage and low voltage networks, including
prepaid smart metering and post-paid metering systems and
equipment. “National Energy Regulator Act" means the National
Energy Regulator Act which establishes NERSA to regulate the

electricity, piped gas, and petroleum pipe line industries;

3.1.1.23 “‘“NERSA" means the National Energy Regulator of South Africa,
established in terms of the National Energy Regulator Act, Act 4 of

2006, or its legal successor- in-title;

3.1.1.24 "Network Maintenance Services" means the services provided by
Eskom to maintain the existing Municipal Networks as well as

upgrade and/or strengthen the Municipal Networks, including the



development of master plans and compliance reporting to NERSA,

in accordance with the provisions of this Agreement and as set out

in Annexure A (Scope of Services to be Provided by Eskom and the
Municipality);

3.1.1.25 "Occupational Health and Safety Act" means the Occupational
Health and Act 85 Of 1993;

3.1.1.26 "Outstanding Debt" means the debt of R1 527 108 506, as at 31
October 2025 owed by the Municipality to Eskom for its Electricity

Accounts;

3.1.1.27 "Parties" means Eskom and the Municipality and Party shall be

construed accordingly;

3.1.1.28 "Public Finance Management Act" or "PFMA" means the Public
Finance Management Act 1 of 1999;

3.1.1.29 "Post-paid Customer" means a customer that pays for electricity

after consumption and upon receipt of an electricity account;

3.1.1.30 "Revenue Collected" means all charges payable to Eskom for the
consumption of electricity pursuant to the provision of the Services

by Eskom in terms of this Agreement;

3.1.1.31 "Revenue Collection Services" means preparation and issuing of
existing and new customer applications for post-paid electricity
accounts; execute credit and debt management functions for the
municipal Customers; auditing and providing non-technical loss
calculations as well as vending platforms for existing and new
prepaid sales; reconciliation of all revenue collected from post-paid

and prepaid sales and the payment of VAT;

3.1.1.32 "Smart Meters" means an intelligent prepaid electricity meter that
allows communication between the meter, the utility, its revenue
management service provider and the network itself. It further
enables Customers to view when and how they are consuming
electricity and thus enables the Customer to manage electricity

usage;
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3.2

3.1.1.33

3.1.1.34

3.1.1.35

3.1.1.36

3.1.1.37

3.1.1.38

Interpretation

"Services" or "the Services" means the Revenue Collection

Services; Network Maintenance Services and Support Services that
shall be provided by Eskom, in accordance with the provisions of

this Agreement and Annexure A (Scope of Services to be Provided

by
Eskom and the Municipality);

"Support Services" means the services  required to
support and execute Network Maintenance Services and Revenue
Recovery Services, including but not limited to administration,
human resources, information technology, safety, health,

environmental and quality;

"Value-Added Tax Act" means the Value-Added Tax Act 89 of
1991;

"VAT" means the value-added tax levied in terms of the VAT Act;

"Vending System" means the Eskom online vending system,
which receives the credit-Vend request in real time from the Eskom
vendor and deducts the Eskom vendor's credit. It further generates
new electricity credit tokens which are sent to the Eskom vendor

who in turn provides it to the Customer; and

"Vend or Vending" means the selling of pre-paid electricity credit

tokens to Customers.

3.2.1 This Agreement shall be interpreted according to the following provisions,

unless the context requires otherwise:

3.2.2 references to the provisions of any law shall include such provisions as

amended, re-enacted or consolidated from time to time insofar as such

amendment, re-enactment or consolidation applies or is capable of applying

to any transaction entered into under this Agreement;

3.2.3 references to "Parties" shall include the Parties' respective successors-intitle

and, if permitted in this Agreement, their representatives and assignees;
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3.2.4 references to a "person" shall include a natural person, firm, company,
corporation, juristic person, and any trust, organisation, association or

partnership, whether or not having separate legal personality;

3.25 references to "clauses", "sub-clauses" and "Annexures" are references to
the
clauses, sub-clauses and annexures of this Agreement;

3.2.6 references to any other contract or document shall include (subject to all
Approvals required to be given pursuant to this Agreement for any
amendment or variation to or novation or substitution of such contract or
document) a reference to that contract or document as amended, varied,

novated or substituted from time to time;

3.2.7 words in parentheses and italics appearing after a clause reference or a

reference to a Schedule are inserted for ease of reference only;

3.2.8 the headings of clauses, sub-clauses and Annexures are included for

convenience only and shall not affect the interpretation of this Agreement;

3.2.9 the Annexures to this Agreement are an integral part of this Agreement and

references to this Agreement shall include the Annexures;

3.2.10 the Parties acknowledge that each of them has had the opportunity to take
legal advice concerning this Agreement, and agree that no provision or word
used in this Agreement shall be interpreted to the disadvantage of either
Party because that Party was responsible for or participated in the

preparation or drafting of this Agreement or any part of it;

3.2.11 words importing the singular shall include the plural and vice versa, and words
importing either gender or the neuter shall include both genders and the

neuter;

3.2.12 references to "this Agreement" shall include this Agreement as amended,

varied, novated or substituted in writing from time to time;

3.2.13 the number of days indicated to commit an act or indicated for any other
purpose, is calculated by excluding the first day and including the last day,
unless the last day falls on a Saturday, Sunday or a public holiday, in which

event the last day will be deemed to be the next Business Day;
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3.2.14 if any definition contains a substantive provision conferring rights or imposing
obligations on any Party, effect shall be given to such provision as if it was a

substantive
provision in the body of this Agreement.
COMMENCEMENT AND DURATION
4.1 This Agreement shall commence on the date of the last party signing in time and

endure until such time as the parties reach an agreement on the termination date.

4.2 Notwithstanding the provisions in sub-clause 4.1 above, this Agreement shall be

reviewed after every three (3) years from the effective date.

4.3 In the event of material changes, either Party may request a review of the provisions

of this Agreement with a view to a possible amendment thereof.

TERMINATION
5.1
5.2 Upon termination of the Agreement:
5.2.1
5.2.2 the Municipality shall, against payment of all amounts due in terms of this

Agreement continue the operation and management of the Services; and
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5.3

54

5.2.3 if at the termination of this Agreement it appears, for whatever reason, that
there is an amount of money that Eskom still holds for and on behalf of or

owes to The Municipality as a result of this Agreement, such an amount shall

be paid back into the primary bank account of The Municipality.

Termination of this Agreement shall be without prejudice to the accrued rights and

obligations of the Parties up to the date of such termination.

Termination of this Agreement shall not affect any clause of this Agreement which is
expressly stated to survive such termination (or any other clause(s) necessary for
the operation or interpretation of such clause), which clause(s) shall survive such

termination and continue in full force and effect thereafter.

SCOPE OF SERVICES TO BE PROVIDED BY ESKOM AND THE MUNICIPALITY

6.1

The Services to be provided by Eskom are set out in Annexure A (Scope of Services
to be Provided by Eskom and the Municipality) and may be amended by agreement
between the Parties in accordance with the provisions of sub-clause13.2 of this
Agreement.

KEY PERFORMANCE INDICATORS AND PERFORMANCE ASSESSMENT

7.1

7.2

7.3

Eskom's key performance indicators will be set out in the Implementation Plan.

7.31 Its financial performance in rendering the Services;
7.3.2 Its achievements of the performance indicators referred to in clause 7.1;

7.3.3 Any special circumstances and factors that should be taken into account in

analyzing its performance; and

7.3.4 Any measures to be taken by Eskom to improve its performance.
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7.4 In accordance with section 41 of the Municipal Systems Act, the Municipality must in terms

of its performance management system and in accordance with any regulations and

guidelines that may be prescribed:-

7.4.1 Monitor performance and measure and review performance at least once
per year;
7.4.2 Take steps to improve performance with regards to those development

priorities and objectives where performance targets are not met; and

7.4.3 Establish a process of regular reporting by Eskom.

EMPLOYEES

8.1

The parties agree that Section 197 of the LRA will not apply to this Agreement.

8.2 The Municipality shall second its employees currently providing the Services, to Eskom

8.3

8.4

8.5

8.6

for the duration of this agreement. A list of all the employees that shall be seconded

is attached as Annexure 'E'.

The Municipality and each employee shall conclude a secondment agreement, which
will govern the terms and conditions that will be applicable for the duration of the

secondment.

All seconded employees shall for the duration of their secondment to Eskom, remain
employees of the Municipality and shall remain subject to the Municipalities
conditions of service insofar as they relate to remuneration, employee benefits and

disciplinary policies.

The Municipality shall remain responsible for and shall continue to pay all seconded
employees' total remuneration and benefits costs in terms of their employment
contracts as well as all operational expenses, including but not limited to, travelling
and subsistence expenses until the current account is paid in full and thereafter the
remuneration, benefits and all operational expenses shall be paid from the costs to

serve and the merits order of deduction shall be strictly adhered to.

No fees shall be payable by Eskom for the services provided by the employees

during their secondment.
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10.

8.7

In the event that Eskom is of the opinion that disciplinary action against any

employee is

justified, Eskom shall provide the Municipality with a detailed report on the alleged

transgression, in which event the Municipality may, or may not, in its sole discretion,
take the necessary action in accordance with its own policies and practices.

Eskom may appoint employees, or consultants that will not be employees of the
Municipality to render some of the Service. Eskom will be liable for the payment of

such employee's or contractors remuneration and benefits costs.

RIGHTS AND OBLIGATIONS OF THE PARTIES

9.1

9.2 The Municipality shall assume its roles and responsibilities as set out in Annexure B

(Rights and Responsibilities of the Parties) in line with the Applicable Laws and its
governance processes and shall provide the necessary cooperation to ensure the
provision of the Services by Eskom.

INDEMNITIES

101

10.2

10.3

The Municipality hereby indemnifies Eskom against any loss, claim,demand,
proceedings, damage and expense of whatever nature in respect of injury to or death
of any person and or loss or damage to any property of any person resulting from or
caused by the performance of the Services by Eskom in terms of this Agreement
unless it can be proved that the loss or damage or injury or death was as a direct

cause or action or inaction of Eskom.

Eskom shall not be liable for damages, expenses or costs caused to Customers
arising from any disconnection and/or partial or complete Interruption and/or partial
or complete reconnection of the supply of electricity, variation of voltage, variation of
frequency, any failure to supply a balanced three-phase current unless the said
disconnection and | or partial or complete Interruption and/or partial or complete

reconnection or failure unless it is due to the negligence of Eskom.

Eskom shall not be liable for any damages of any nature suffered by Customers or
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1.

10.4

10.5

third parties, if
such damages is wholly or partly caused by the Customer's faulty electricity
installation and the Municipality indemnifies Eskom against any claim by third parties
as a result of damages so suffered by any third party.

The Municipality shall acquire an insurance which shall cover the electricity
machinery, all assets and third party liability and shall continue to pay the premiums
until the current account is paid in full and thereafter the premiums shall be paid from

the costs to serve and the merits order of deduction shall be strictly adhered to.
Notwithstanding the provisions of this Clause:

10.5.1 Eskom, when acting in its capacity as an agent in terms of this Agreement,
is subject to a duty to exercise the degree of care, skill and diligence that
would be exercised by a reasonably diligent person who had both (i) the
general knowledge, skill and experience that may reasonably be expected
of an individual carrying out the same functions as are carried out by an

agent; and (ii) the general knowledge, skill and experience of that agent.

10.5.2 Eskom shall have the obligation to assist The Municipality to defend any

claim arising from this Agreement.

PAYMENT FOR SERVICES PROVIDED

11.1 Revenue Collected in terms of this Agreement shall be deposited directly into Eskom's

11.3

bank account dedicated to the Municipality as recorded in Annexure D and

apportioned in terms of the Merit Order Deductions (Annexure D).

Eskom shall provide Ditsobotla monthly bank statements as part of its reporting
obligations to amongst other, facilitate the recording by The Municipality of consumer
payments in the financial system and against the consumer accounts of The
Municipality and to facilitate timely credit control and collection of debt in the event

of short or non-payment.

If the Revenue Collected by Eskom and any payments that may be made by The

Municipality is not sufficient to cover the outstanding Electricity Account and the
Basic Charges, Eskom shall record such shortfall in the monthly reconciliation

statement to be furnished to The Municipality and such amount will be accrued as

payable by The Municipality to Eskom.
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12. BREACH

121

If any Party breaches any provision or term of this Agreement and fails to remedy
such breach within 14 (fourteen) days of receipt of written notice requiring it to do so,
then the aggrieved party shall be entitled without further notice, or if it is not
reasonably possible to remedy the breach within 14 (fourteen) days, within such
further period of time as may be reasonable in the circumstances, or even if the
provision or term is not material but a breach thereof has been repeated
notwithstanding 3 (three) notices to remedy from the other party, in addition to any
other remedy available to it at law and the dispute resolution procedure in terms of
clause 18 below or under this Agreement, including obtaining an interdict, to claim
specific performance or cancel this Agreement, without prejudice to the aggrieved

Party’s right to claim damages.

13. FLEXIBILITY

13.1

13.2

13.3

13.4

13.5

13.6

It is recorded the following items have been subject to discussion and the parties
have not reached an agreement and will still be subjected to discussions for final

agreement:
Finalisation of the discussion with the affected employees;

Finalisation of the secondment agreement which agreements include the following:
13.4.1 Main secondment agreement between Eskom and The Municipality; and
13.4.2 Secondment agreement between The Municipality and its employees;
Payment of the salaries and related benefits of the seconded employees; and

Finalization of the implementation plan.
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14. ENTIRE AGREEMENT AND VARIATION OF TERMS AND CONDITIONS

141

14.2

This Agreement constitutes the sole and entire agreement between the Parties and
supersedes all previous negotiations, arrangements, or agreements in respect of the

subject-matter of this Agreement.

Notwithstanding any other provision to the contrary provided for herein, the terms of

this Clause 14 do not detract from the validity and enforceability of the:
14.2.1  Electricity Supply Agreement/s.
14.2.2  Acknowledgements of debt concluded in favour of Eskom; and

14.2.3  Any legal proceedings instituted against the Municipality and or judgments
obtained provided that the enforcement of the monetary judgment is stayed
pending compliance by The Municipality with the National Treasury MFMA
debt relief Circular 124.

15. CESSION AND DELEGATION OF RIGHTS AND LIABILITIES

15.1

Neither Party hereto shall cede and/or delegate any of its rights and/or obligations
under this Agreement to any person without the written consent of the other, subject
thereto that Eskom may on written notice to The Municipality cede and/or delegate
its rights and/or obligations under this Agreement to any of its subsidiaries or any of
its present divisions or operations which may be converted into separate legal

entities as a result of the restructuring of the electricity supply industry.

16. FORCE MAJEURE

16.1

If the Affected Party desires to invoke a Force Majeure Event as a cause for delay in
the performance of any obligation hereunder, the Affected Party shall notify the other

Party in writing setting out:
16.1.1  the date of commencement of the Force Majeure Event;
16.1.2  the full particulars of the Force Majeure Event;

16.1.3 the impact of the Force Majeure Event on the Affected Party's obligations
under this Agreement;
16.1.4 the Affected Party's reasonable estimate of the length of time which its
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performance
has been and will be affected by such Force Majeure Event; and

16.1.5 the steps which it is taking or intends to take or will take to remove and mitigate
the adverse consequences of the Force Majeure Event on its performance
hereunder; provided that such notice (the 'Force Majeure Notice') must be
sent by the Affected Party not later than 3 (three) days after the date on
which the Affected Party first had knowledge of the effect of such Force
Majeure Event. If the Affected Party does not deliver a Force Majeure
Notice in respect of a Force Majeure Event, such Party shall not be entitled
to invoke the benefits of this clause 15 in relation to such Force Majeure

Event.

16.2 The Affected Party shall have the burden of proving both the existence of any Force

16.3

16.4

Majeure Event and the effect (both as to nature and extent) which any such Force

Majeure Event has on its performance.

If the Parties are, on the basis of the Force Majeure Notice and any supporting
documentation, unable to agree as to the existence or as to the effect of a Force
Majeure Event by the date falling 60 (sixty) days after the receipt by the non-Affected
Party of the Force Majeure Notice, either Party shall be entitled to refer the Dispute

for determination in accordance with clause17 of this Agreement.

The Affected Party shall:

16.4.1 use reasonable endeavors to mitigate, rectify and overcome the effects of
the Force Majeure Event on the performance of its obligations under this
Agreement (including by recourse to alternate sources of services,

equipment and materials and construction equipment)

16.4.2 use reasonable endeavors to ensure resumption of normal performance of

this Agreement promptly following the cessation of the Force Majeure

Event; and

16.4.3 give the other Party (i) regular reports on the progress of the mitigation
measures and (ii) notice promptly on the cessation of the Force Majeure
Event.

16.4.4 If it is agreed or determined that a Force Majeure Event has occurred, the

Affected Party shall, provided that it has complied with the requirements of
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this clause 15,
not be liable for any failure to perform an obligation under this Agreement
as a consequence of the Force Majeure Event but only to the extent that:

16.4.5 such performance is prevented, hindered or delayed by a Force Majeure

Event; and

16.4.6  such failure could not have been removed, mitigated, rectified or overcome

by the Affected Party acting as a Reasonable and Prudent Operator.

16.5 If the Affected Party's performance of all or a material part of its obligations under this

Agreement is prevented, hindered or delayed by a Force Majeure Event then, provided that

the Affected Party has complied with the requirements of this clause15, the time limits for

the performance of those obligations (or any dates by which performance of those

obligations are to be achieved) shall be extended by a period equal to the period by which

its performance is prevented, hindered or delayed.

16.6 If the Force Majeure Event continues in effect for more than 90 (ninety) consecutive days,

the Non-Affected Party shall have the right to terminate this Agreement after having given

14 (fourteen) calendar days written notice to the Affected Party of such termination at any

time prior to the cessation of such Force Majeure Event.

16.7 Notwithstanding that a Force Majeure Event otherwise exists, the provisions of this clause 15

shall not excuse:

16.7.1

16.7.2

16.7.3

16.7.4

16.7.5

failure of either Party to make any payment of money in accordance with its

obligations under this Agreement;

late delivery of equipment, machinery, plant, spare parts or materials caused by
negligent conduct or willful misconduct on the part of the Affected Party or any

of its contractors;

late performance by either Party, caused by such Party's or such Party's
subcontractor's failure to engage qualified subcontractors and suppliers or to

hire an adequate number of personnel or labour;

mechanical or electrical breakdown or failure of equipment, machinery or plant
owned or operated by either Party due to the manner in which such equipment,

machinery or plant has been operated or maintained;

failure of either Party to perform any of its obligations under this Agreement in
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17.

171

17.2

17.3

accordance with
the requirements hereof prior to the occurrence of an Force Majeure Event;

16.7.6 delays resulting from reasonably foreseeable unfavourable weather or reasonably
foreseeable unsuitable ground conditions or other similar reasonably

foreseeable adverse conditions;

16.7.7 any failure by the Affected Party to obtain and/or maintain or cause to be
obtained or and maintained any Approval, unless such failure is due to a change

in Law;

16.7.8 strikes, lockouts and other industrial action by the employees of the Affected Party,
any of its Affiliates or any contractor of the Affected Party or of any Affiliate,
unless such action is part of any wider industrial action involving a significant
section of the public sector, the public administration, the construction industry

or the electricity supply sector;

16.7.9 wear and tear or random flaws in materials and equipment or breakdown in or

degradation of equipment or machinery of the Affected Party.

CONFIDENTIALITY

The Parties agree that the terms of this Agreement, all information of the Parties that has
been exchanged pursuant hereto, including but not limited to details concerning pricing will
be received in strict confidence and not be divulged to any person, save for employees
directly involved with the execution of this Agreement and be used only for the purpose of

this Agreement.

Each Party will use the same means as it uses to protect its own confidential information,
but in no event less than reasonable means, to prevent the disclosure and to protect the
confidentiality of such information. No information referred to in this Agreement will be
disclosed by the recipient Party, its agents, representatives, or employees without the prior

written consent of the other Party.

These provisions do not apply to information which is:

17.3.1 publicly known or becomes publicly known through no unauthorized act of the

recipient Party;

17.3.2 rightfully received by the recipient Party from a third party;
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18.

18.1

18.2

18.3

18.4

18.5

18.6

17.3.3 independently developed by the recipient Party without use of the other Party's

information;
17.3.4 disclosed by the other Party to a third party without similar restrictions;

17.3.5 required to be disclosed pursuant to a requirement of a governmental agency or any
applicable Law, so long as the Party required to disclose the information gives the
other Party prior notice of such disclosure; or publicly disclosed with the other

Party's written consent.

17.3.6 This clause 17 shall survive the termination of this Agreement.

DISPUTES AND DISPUTE RESOLUTION

The parties agree and acknowledge that any dispute arising between the Parties in regard

to any matter relating to this Agreement —
18.1.1 the interpretation of; or
18.1.2 the carrying into effect of; or

18.1.3 any of the Parties' respective rights and obligations under; a breach of or any matter

arising from this Agreement.

Any such Dispute shall be finally resolved by NERSA in accordance with provisions of the
ERA.

The Parties to this Agreement may demand that a dispute be referred to arbitration by

giving written notice to that effect to the other Parties.

This clause shall not preclude any of the Parties from obtaining interim relief on an urgent

basis from a court of competent jurisdiction pending the decision of the arbitrator.

The arbitration referred to in this clause shall be held at a venue agreed upon between the
parties in the English language and immediately and with a view to it being completed

within 21 (twenty-one) days after it is demanded.

The Parties irrevocably agree that the submission of any dispute to arbitration in terms of

this clause is subject to the Parties' rights of appeal. Any of the Parties may appeal the arbitration

ruling by giving written notice to that effect to the other Parties within 20 (twenty) days of the ruling
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being handed down. The appeal shall be dealt with on such other rules as may be agreed by the

Parties, by a panel of 3 (three) arbitrators agreed to by the Parties.

18.7

18.8

18.9

18.10

19.

19.1

20.

20.1

The Parties irrevocably agree that upon expiry of the 20 (twenty) day period for appeal or
the handing down of the ruling of the appeal panel, as the case may be, the decision in

arbitration proceedings:

18.7.1 shall be final and binding upon the Parties;
18.7.2 shall be carried into effect; and
18.7.3 may be made an order of any court of competent jurisdiction.

The costs of any reference to arbitration will be borne by the unsuccessful Party, unless
otherwise determined by the Parties or the arbitrator, irrespective of which Party referred

the dispute to arbitration.

The parties specifically record that notwithstanding the provisions of this agreement, the
parties are aware of the provisions of the various court orders and other pending legal
matters and the parties agree that these court orders and pending legal matters are not

subject to this clause 18 as referred to.

This clause 18 is severable from the rest of this Agreement and shall remain valid and

binding on the Parties notwithstanding the invalidity or any termination of this Agreement.

REPRESENTATIONS AND WARRANTIES

The Parties hereby represent and/or warrant that at the time of execution of this Agreement
they have taken all necessary action to authorize their signatories to bind the Parties in

terms of this Agreement.

GOVERNING LAW

The Agreement will be governed by and construed in accordance with the laws of South

Africa.
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21. NOTICES AND ADDRESSES

211 Any notice, notification, request, demand or other communication for any purpose under

this Agreement shall be in writing addressed -

in the case of Eskom as follows:

For the attention of the PMO Lead (Ditsobotla Distribution Agency Agreement);
Maxwell Drive

Eskom Megawatt Park;

and in the case of the Municipality as follows :

For the attention of the Office of the Municipal Manager

or to such other addresses, or for the attention of such other persons or department, as

Eskom and the Municipality may from time to time notify to each other.

21.2 All notices, notifications, requests, demands or other communications, shall be deemed to

have reached the other Party —
21.2.1 if delivered by hand, on the date of delivery;

21.2.2 if posted by ordinary mail or registered post, on the 5th (fifth) calendar day

following the date of such posting;

21.2.3 if transmitted by facsimile or any other electronic medium acceptable to both
Parties, on the 1st (first) Business Day following the date of transmission/
publication / delivery.

21.3 For the purpose of this Agreement Eskom's domicilium citandi et executandi shall be:

Megawatt Park
1 Maxwell Drive Sunninghill Ext. 3
2199 SANDTON

and the Municipality's domicilium citandi et executandi shall be:

Cnr Nelson Mandela Drive & Transvaal Streets
Lichtenburg

2740

21.4 Either Party may, by written notice to the other, change its abovementioned domicilium.
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22. SEVERABILITY

221 In the event of any one or more of the provisions of this Agreement being held for any
reason to be invalid, illegal or unenforceable in any respect, such invalidity, illegality or
unenforceability shall not affect any other provision of this Agreement, and this Agreement
shall be construed as if such invalid, illegal or unenforceable provisions were not a part of
this Agreement, and this Agreement shall be carried out as nearly as possible in

accordance with its original terms and intent.

23. IMPLEMENTATION AND EXIT PLAN

23.1 The Parties shall finalize the Implementation Plan on the commencement of this Agreement

and the Exit Plan 6 months prior to the termination period of this Agreement.

24. COMMUNICATION AND CONTACT PERSON

241 A list of the Parties' contact persons for or in respect to any matter that may arise from or
in connection with this Agreement is attached hereto as Annexure (Contact Details) and

may be updated by the Parties as and when required.

25. PROCUREMENT PROCESSES

25.1 Subject to the availability of specific products and services, Eskom will, to the extent possible,
practical and implementable, focus on black economic empowerment of suppliers or
service providers in the jurisdiction of The Municipality first and from other areas in the

North West Province when procuring products and services in terms of this Agreement.

25.2 All procurement in relation to the implementation of this Agreement shall be conducted

by Eskom in accordance with the provisions of the Constitution and the Applicable Laws.

26. STAKEHOLDER ENGAGEMENTS

26.1 The parties shall jointly develop and implement a public participative process by which
notice will be given to Customers, the Municipality employees, organised labour, and
other relevant stakeholders on the implications of the terms of this Agreement and its

implementation.
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SIGNED for and on behalf of the Municipality by the signatory below who warrants that he/she is

duly authorised.

Date

NAME:
TITLE:

As Witnesses:

SIGNED for and on behalf of the Eskom by the signatory below who warrants that he/she is duly

authorised.

Date

NAME:
TITLE:

As Witnesses:

1. 2. ANNEXURE A

SCOPE OF SERVICES TO BE PROVIDED BY ESKOM AND THE MUNICIPALITY PART A:
RETAIL SERVICES

. Pre-Implementation
o Industry Support and Stakeholder Management together with the Municipality's

communication will engage external media on the progress of this Agreement.

o Registration of Supply Group Code and creation of CIS.
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o The Municipality shall provide existing customer data [conventional and prepaid] to
Eskom. o Establish Vending Contract and negotiate with the Municipality's vendors
the possibility to align to the Eskom vending footprint. o Assess the need for a meter
reading contract.

o Assess status of queries and how to manage it.

. Post Implementation:
o Customers will be serviced according to the bylaws of the Municipality and ERA o

Interim face to face interactions with the Municipality's customers until self-service
technology become available.
o Eskom will provide a suit of retail services e.g., credit management, new
applications, upgrades, and downgrades, vending issues, customer education etc.
o Automated meter reading and billing of commercial [conventional] customers.
o An Energy Losses audit report, which will include tampers and illegal connections,
will be generated.
o Those consumers found to be illegal users of electricity shall be disconnected and a
remedial charge in line with the Municipality's policy shall apply.
o Eskom will, on a monthly basis, provide the Bulk Electricity Account to the
Municipality.
o Management of queries.
o Eskom to pay the output VAT monthly to the Municipality. Commercial Customer
Communication:
0 Commercial Customers shall be managed by the Parties in so far as
Metering is concerned in terms of section 95 of the Municipal Systems Act
(where applicable) and NRS047 part 2 as per license conditions of the
Municipality. A mechanism to be agreed on how the complaint reporting is

managed.

o Annual Tariff Compilation

0 Eskom will assist and advise on request of the Municipality in the
compilation of cost reflective tariffs as part of the annual electricity tariff
application to NERSA.

PART B: ELECTRICAL ASSET CREATION, MAINTENANCE AND OPERATION NETWORK
ENGINEERING SERVICES:
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Services include maintenance, infrastructure development, planning (strengthening,
refurbishment and normalisation) of the high voltage, medium voltage, and low voltage
Municipal Networks

The repair and maintenance will be done post — implementation but normalization needs
to be done pre — implementation to make sure the networks are safe to operate. This
will be up to the meter, planning design, construction and commissioning.

Training of seconded employees to be at the same standard as Eskom employees
following Eskom requirements, this should be pre — implementation.

Network data to be ringfenced and incorporated to Eskom system. (Land development
— small world, Maximo and Scada and CC&B)

Install and/or replace all post-paid/conventional and prepaid faulty meters. Respond and
attend to all faults on the Municipal Network.

Commissioning of new electrical infrastructure installations and electrification projects.
Conduct the process of termination, reconnection, and disconnection of non-paying or
tampering Customers.

The Municipality shall comply to all statutory and regulatory requirements Review of
electrical master/network development plan

Implementation of planned electrification program Processing of customer supply

requirements

PART C: FINANCIAL SERVICES:

Eskom would compile and submit a section 71 of MFMA report within 15 working days
(the budget information) to the Municipality.

The required general ledger, and journal information will be provided as per Eskom SAP
month end reporting deadlines.

o Monthly reconciliations and reporting (as per SAP).

o Ringfenced costs in relation to project monthly spend.

Share the five-year cash flow model.

Cost projections within cost to serve to be provided by streams to Finance with a 75%

confidence level.

A breakdown of the cost to serve assumptions will be provided to on a monthly basis
monthly influenced by the various cost projections.

Ensure Eskom's budget for the project is managed within the relevant Delegation of
Authority.

The Municipality shall provide the debtor's book for all services.

Eskom shall charge a 4% administrative fee for the Services rendered in Part B and C.
All assets built, strengthened, or refurbished will be capitalized and insured by the

Municipality.
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. The historical debt will be collected by the Municipality.

PART D: SUPPORT SERVICES

In addition to the human resources and financial services, information technology, safety, health,

environmental and quality services, the following administrative services shall also be provided:

a. Project and contract management

i. Eskom will furnish the Municipality with content which the Municipality will be required
to communicate on behalf of Eskom to Commercial Customers on all customer related
matters.

b. Regulatory Communication

i. The regulatory communication in terms of the applicable section in the Municipal
Systems Act and MFMA must be done by the Municipality. Where the necessary
information is in Eskom's possession, Eskom will provide same to enable the

Municipality to discharge its obligations

c. Communication between Eskom and the Municipality

i. If Eskom has to embark on any necessary shutdown project for any reason
whatsoever, including delays thereof, Eskom will be required to communicate that to

the Municipality.

d. Eskom Information Technology:
i. Eskom will assess the Municipality Information Systems
ii. Eskom will ensure that billing of the Municipality customers be automated iii. Acquiring
of assets [laptops, desktops etc] will be assessed by Eskom information systems for

seconded employees.

PART E: TECHNICAL SERVICES TO BE PROVIDED BY THE MUNICIPALITY

. The MUNICIPALITY shall continue to provide the following services:

O installation and maintenance of high light masts. O installation and maintenance
of streetlights.
0 installation and maintenance of traffic lights; and

O maintenance of all existing Municipal buildings services
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PART F: IMPLEMENTATION PLANS

» A Project Management Office (PMO) will oversee the implementation of the DAA and all work

streams from both Eskom and the Municipality will report to the PMO progress with

implementation of the DAA.

ANNEXURE B

ROLES AND RESPONSIBILITIES

1. Eskom, in its capacity shall:
1.1 be entitled to collect all revenues due to the Municipality in respect of the electricity
distribution function and ensure that the funds are paid into a separate ring-fenced
account to be opened in the name of the Municipality;

1.2 be authorised to charge to the account all its cost and expenses incurred by
Eskom in

discharging its duties in terms of the Agreement and the amounts which the Municipality
is liable to pay Eskom for the electricity supplied by Eskom.

1.3 account to the Municipality quarterly and pay the net revenue (calculated as the
difference

between the Eskom tariff and the Municipality tariffless the costs less the cost envisaged

in 1.2 above.
14 control and direct the means, manner, and method by which the Services required
under

this Agreement shall be performed;

1.5 apply the Municipality's revenue collection and recovery process as per the
applicable

municipal by-law;
1.6 source full-time contractors or use its employees and/ or the Municipality to
provide the Services required by this Agreement and cost to be recovered from
the Municipality;

1.7 identify an Eskom Contract Manager, prior to signature of this Agreement, to
manage the

contract;
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1.8 assist the Municipality's vendors to partner with the accredited vendors on the
national Eskom vending contract;

1.9 ensure that all Occupational Health and Safety Act requirements pertaining to the
Services are met;

1.10 provide a project Implementation and Execution Plan, prior to signature of this
Agreement; and

1.11 audit all supply installations to identify illegal connections, meter tampering and
non-

metered supply points.

The Municipality agrees to:

21 to pay Eskom, in relation to the Services rendered by Eskom in respect of the
Agreement,

such amounts as NERSA may determine from time to time on application by Eskom.

2.2 allow Eskom to apply for and manage the entire process, on behalf of the
Municipality,

future electrification projects, including but not limited to applying or requesting for funding
from the Department of Minerals and Energy;
2.3 during the transition period when Eskom installs a new Smart Meter, before
removing the existing meter, the units on the Customer's meter will be-recorded
and the Municipality shall reimburse the Customers' units;

24 during the transition period when Eskom installs a new post-paid meter, before
removing

the existing meter, the closing reading on the Customer's meter will be recorded and the
Municipality shall the CUSTOMER with the final electricity account;

2.5 ensure that the necessary engagement processes with its customers and other
stakeholders are undertaken, prior to the commencement of this Agreement;

2.6 ensure that all Customers' information is made available to Eskom in the required
format

for capturing information in accordance with the Protection of Personal Information Act 4
of 2013; prior to the commencement of this Agreement;

2.7 provide Eskom with a list and details of all existing contracts pertaining to the
electricity

ring-fenced business;
2.8 ensure that all Occupational Health and Safety Act requirements pertaining to the
installation, maintenance and operation of the Municipality's network are met;

29 The Municipality shall pay the FBE account monthly into Eskom's bank account in
terms

of the provisions of the Free Basic Electricity Agreement.
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2.10 inform all Customers to report all fault related matters, to the Eskom Contact
Centre on 0860 037 566 or through the various digital platforms offered by Eskom;

2.1 grant Eskom permission to access its Customers' premises and municipal
buildings and

networks; and

212 provide Eskom with all Customer and network data including gee-spatial drawing
and line

diagrams; and
213 grant permission, through a council resolution and obtain approval from National
Treasury, for Eskom to carry out the Services on behalf of the Municipality in
accordance with the Electricity Supply Agreement and this Service Delivery

Agreement.

ANNEXURE C

CONTACT DETAILS

ESKOM DITSOBOTLA

PRINCIPAL CONTACT

STREAM LEADS ESKOM DITSOBOTLA

PROJECT LEAD

MAINTENANCE AND
OPERATIONS

ASSET CREATION

CUSTOMER SERVICES

FINANCE

HR

COMMERCIAL

IT/IM

LEGAL

CoE
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ANNEXURE D

MERIT ORDER

Revenue Collected from Customers shall, in accordance with the Merit Order, be allocated as

follows:

Current account
Cost to serve

Capital Expenditure

> w D=

Arrear debt in the event of the Municipality no longer being part of the MFMA debt relief
program

Eskom's Bank Account:

Account Holder: Eskom Holdings SOC LTD
Bank: RMB / First National Bank
Branch Code: 255005

Bank Account Number: 62006190904
ANNEXURE E

LIST OF SECONDED EMPLOYEES
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